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 I. Lawyers Are Professional Writers 

 A. Poverty of performance despite a wealth of instructional resources 

 A glance at the stacks in Vermont Law School’s Cornell Library reveals numerous 

instructional volumes devoted to legal writing.  Considering this wealth of resources, no 

Vermont lawyer has a valid excuse for not writing well. Still, the writing guides cite numerous 

examples of bloated, confusing, and deadly dull prose written by lawyers, both callow novices 

and grizzled veterans.1 What accounts for this poverty of performance amidst a wealth of 

instructional guides? 

 B. Finding the law and getting it down is not good enough. 

The best answer I have heard comes from legal-writing guru Bryan A. Garner, who has 

written that few lawyers “seem to think of their work as being essentially creative. They often 

think that writing well is simply a matter of finding the law and getting it down.”2  Instead, 

writes veteran Houston attorney William Pannill, a lawyer “should put the kind of effort into 

writing a brief that a poet or a novelist puts into his art, for when [a lawyer] write[s] a brief [he or 

she] is a professional writer.”3 Thus, “finding the law and getting it down” is not good enough, 

especially in a close case when opposing counsel is as experienced and thorough a legal 

researcher as you are. That case may well turn on the persuasiveness of your brief, motion, or 

memorandum, which will depend on the quality of your writing. 

 C. The importance of persuasive writing 

This observation is especially true in appellate practice. Today, more than ever before, 

cases turn on the persuasiveness of briefs. For the sake of efficiency, state and federal appellate 

courts now hear fewer (and shorter) oral arguments than in the past. Therefore, your brief may 

not just be your best means of influencing the outcome of the case; it may be the only means 
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available to you.  Even when oral argument is available, many judges read the briefs and make 

up their minds about who should win before hearing oral arguments. Moreover, in most state and 

federal appellate courts, oral argument usually lasts no more than a half-hour, so counsel can 

offer just one or two arguments amidst questions from the bench.  Briefs, on the other hand, 

often arrive at the court a month before oral arguments occur and they are available for reference 

by judges and clerks for months after the arguments. You take a big risk, then, by submitting a 

half-baked brief in hopes that the quality of your oral argument will compensate for the 

limitations of your brief.4 

 You also take a risk in submitting a poorly written motion or memorandum of law to a 

trial court. Admittedly, the trial setting may give you a greater chance than the appellate setting 

to compensate for weak writing with strong oral advocacy. But trial judges have less time than 

appellate judges to reflect on your prose, so persuasive writing is essential in the trial courts, too.  

 D. Becoming a persuasive writer 

Persuasive writing begins with an appreciation for the value of the author’s craft. If you 

are skeptical about the notion that lawyers are professional writers, consider that “every week a 

small law office publishes (produces for distribution to outside readers) more material than a 

major book publisher or a national newspaper.”5 Under these circumstances, lawyers should be 

as concerned about the quality of their writing as novelists and journalists are. Remember, 

though, that persuasive writing only takes shape after careful study and frequent practice. “What 

is written without effort,” Samuel Johnson admonished, “is in general read without pleasure.”6 

Be prepared to spend thirty percent of your brief-writing or memo-writing time on research, forty 

percent on composing, and thirty percent on editing.7 These materials will discuss ways to make 

your legal writing clearer, more elegant, and, most of all, more persuasive. 
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  though the train was already moving. The other man, carrying a 

  package, jumped aboard the car, but seemed unsteady as if about 

  to fall. A guard on the car, who had held the door open, reached 

  forward to help him in, and another guard on the platform pushed 

  him from behind. In this act, the package was dislodged and fell 

  upon the rails. It was a package of small size, about fifteen inches 

  long, and was covered by newspaper. In fact it contained fireworks, 

  but there was nothing in its appearance to give notice of its contents. 

  The fireworks when they fell exploded. The shock of the explosion 

  threw down some scales at the other end of the platform many feet 

  away. The scales struck the plaintiff, causing injuries for which she 

  sues.  

  What distinguishes the fact statement in Cardozo’s P als gr af  opinion from its counterparts 

in the anonymous briefs written for the injured supermarket customer and the client in the 

promissory estoppel case, respectively? Several things come quickly to mind. First, Judge 

Cardozo used words economically. In line five, above, he wrote, “though the train was already 

moving,” not “despite the fact that the train was already moving.” Cardozo would not have 

written that anybody “owned and operated and maintained and controlled” anything. “Owned 

and operated” would have sufficed for him. Nor would he have referred to “[t]he gravamen of 

the cause of action in the instant case” when “the subject of this case” would have worked just 

fine.  Second, Judge Cardozo shunned archaic phrases, whereas the anonymous brief writers are 

fond of cumbersome phrases, such as “that certain real property,” “at said time and place,” and 

“a concept which obtains in the law of contract to vindicate justified expectations in situations in 

which ….”  

Third, Judge Cardozo avoided wide gaps between subjects and verbs and between verbs 

and their objects, making his sentences easily understood. Fourth, his sentences varied in length, 

but were generally compact, ranging from six words to twenty-seven words. Fifth, he generally 

used the active voice, writing in line fifteen, for example, “the scales struck the plaintiff,” not 

“the plaintiff was struck by the scales.” Finally, and perhaps most obviously, Judge Cardozo 
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understood the function and the importance of punctuation, which the first anonymous brief 

writer evidently did not. These principles, and other essentials of good legal writing, are the 

subjects of the remainder of this section. 

B. The essentials of good legal writing 

  In 1998 the Securities and Exchange Commission (SEC) published a pamphlet, titled A 

Plain Eng lis h Handbook , authored by William Lutz, a professor of English at Rutgers 

University.  Professor Lutz identified the essentials of good legal writing as follows: “Use the 

active voice. Keep sentences short. Avoid legal and financial jargon, weak verbs, and 

superfluous words. Instead of ‘capital appreciation,’ write ‘growth.’11 Similarly, former Civil 

Aeronautics Board Chair Alfred E. Kahn told his staff, “Every time you are tempted to use 

herein, hereinabove, hereinunder, or… therein and its corresponding variants, try here or there or 

above or below and see if it doesn’t make just as much sense.”12 Put another way, you should 

avoid using any word that the reader is unlikely to understand immediately.13  Professor Lutz and 

Mr. Kahn 612 79y to unde
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 But remember that “it” followed by a form of the verb “to be” is proper when “it” refers 

to something specific. For example, “The summons arrived this morning. It is on your desk.” 

     d. Reje ct nom inal iz ations . 
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     e. Avoid doub lets and tr ip lets . 

 Finally, you can get rid of surplus words by avoiding the doublets and triplets that afflict 

legal language. Examples include “due and payable” and “last will and testament.” These 

phrases are relics of a bygone era when, following the Norman Conquest of England, English 

courts frequently paired native English words with French words in legal concepts, hoping that 

the parties and the court would understand at least one of the words. Ancient doublets and 

triplets serve no purpose in modern American legal parlance.21 Accordingly, if one word 

swallows the meaning of other words in the expression (e.g. will), use that word alone. If two 

words in the expression are synonymous, choose the one that best fits your sentence. 

2.    Use the active voice. 

Judge Cardozo achieved word economy in his Pa ls gr af  opinion partly because he 
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  plaintiffs’ title is conceded, so too the validity of the copyright; the only 

  issue is infringement. The defendants say that they did not use the play in 

  any way to produce the picture; the plaintiffs discredit this denial because  
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writing. The first sentence of the next paragraph connects that paragraph to its predecessor, 

stating: “The best answer that I have heard comes from legal-writing guru Bryan A. Garner….” 

Similarly, paragraph two on page one ends by observing that the outcome of a case may well 

turn on the persuasiveness of your brief, motion, or memorandum, which will depend on the 

quality of your writing. The following paragraph begins by noting the particular applicability of 

that observation to appellate practice, thereby connecting the latter paragraph to the former and 

maintaining the flow of the narrative.  
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Happily, if you are uncomfortable using “they,” “their,” or “themselves” when referring 

to an indefinite singular subject, you can avoid doing so, as I typically do, by making the subject 

of your sentence unmistakably plural.  Then you can match a plural subject with a plural 

pronoun, as in “Victims of crime should not blame “themselves” for what happened.  Making the 

subject plural will also enable you to avoid awkward alternatives, such as “he or she” and “him 

or her.”36 

Two cautionary notes are in order before leaving the subject of gender-neutral language.  

First, if the subject of your sentence is clearly male or female, use the appropriate form of “he” 

or “she,” not “they.”  Examples: “No victim of fraternity hazing should keep it to himself.” 

“One of the attorneys left her purse at the counsel table.”   
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Lawyers are fond of writing sentences such as the following: “Where the employee was  

off on a frolic at the time of the accident, r es pondea t super ior  does not apply.” This is incorrect 

because “where” should refer to location only. The following sentence uses “where” correctly. 

“The employer did not know where the employee went on his lunch hour.” Typically, you can 

replace “where” with when or if to express an idea other than location.  

9.     Reject Clumsy ñLawyerisms.ò 

 While you are exorcising stylistic demons, get rid of clumsy “lawyerisms” such as “on 

point,” “on all fours,” and “the instant case.”  Ballerinas are “on point,” whereas cases are “in 

point.” If you can visualize a case being “on all fours” or “instant,” you have a better imagination 

than I have.  Last, but not least, cite Mar bur y v. Mad is on , but do not “cite to” Mar bur y v. 

Madis on . 

10.     Defeat the dangling modifier.  

A dangling modifier occurs when the word that it modifies has been left out of the 

sentence; therefore, the modifier is “dangling” because the noun it is supposed to modify is 

missing.  The best writers make this mistake from time to time. Consider the following example 

from Emily Bronte’s novel Wuther ing He ights : “On ascending to Isabella’s room, my suspicions 

were confirmed.”39 This sentence causes the reader to wonder if the writer or her suspicions 

ascended to Isabella’s room. Ms. Bronte should have written, “On ascending to Isabella’s room, I 

confirmed my suspicions.” Inserting the word “I” clarifies who ascended to Isabella’s room. 

 A second example follows, first with the dangling modifier, then without.  

With dangling modi fier : “Rushing to finish her brief, Jane’s printer broke.”  

Without dangl ing modifi er : “While Jane was rushing to finish her brief, her printer 

 broke.” 
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To avoid dangling modifiers, ask yourself who or what is doing the action described in the 

sentence’s opening phrase.  Then place the answer to that question (e.g. I, Jane, etc.) right after 

the comma separating the modifier from the main clause of the sentence.40 

10.    Know when to use ñthatò and when to use ñwhich.ò 

Traditionally, “that” and “which” have not been interchangeable. “That” has long been  

 appropriate in restrictive clauses, e.g., “ Br own v. Bo ar d of Education  is the case that  we 

discussed in class today.” The restrictive clause “that we discussed in class today” is essential to 

the sentence.  

“Which” has been appropriate in nonrestrictive clauses, e.g., “ Br own v. Boar d of 

Education , wh ich  we discussed in class today, gave a prominent role to social science evidence.” 

The nonrestrictive clause “which we discussed in class today” adds extra meaning to the 

sentence but is not essential. It is set off by commas, which should be your hint to use which 

instead of that.  The following hint expresses the traditional rule. Commas, which cut out the fat, 

go with which, never with that.41 

At least one recent grammar guide tweaks this rule, though, to say that writers may use 

either that or which in a restrictive clause, as in: “This is the book that (or which) we discussed in 

class today.”42  But if you use “which” in a restrictive clause, be careful because your sentence 

will not always make sense, forcing you to use “that” instead.  Example: “Recently we received 

information which you were interested in our magazine.”43   

11. Know when to use ñwhoò and when to use ñwhom.ò 

Use “who” when referring to the subject in the sentence.  “Who” is a subject because 

it does something.  Use “whom” when referring to the object.  “Whom” is an object because 

something is done to it.44 



 19 

Exam ple 1 : “Smith is the candidate who we think will win. [“Who” refers to the subject, 

Smith, as in “We think he will win”]. 

Exam ple 2: 
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Coordinated elements are parts of a sentence joined by conjunctions, in this case, and.47  As the 

first sentence in this paragraph illustrates, a popular and effective form of parallelism is the series 



 22 

statutory or constitutional provision. For example, note the difference between the two sentences 

that follow, depending on the location of a comma. The language is taken from Article 8 § 2 of 

the Michigan Constitution. 

Incor r ect
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Use a comma to introduce a short quotation unless the quotation is incorporated into your 

sentence. Examples: (1) The witness said, “The red car was speeding”; (2) The statute 

banned smoking “in any public building.”   

B(1) Commas Misused 

      Do not use commas in the following ways: 

1. In a com m a splice  

Do not use a comma to separate two independent clauses. To grammarians, this is a cardinal 

sin known as a “comma splice.” Example: “The bus didn’t come, we had to walk to school.” 

Correct this either by inserting a semicolon in place of the comma or by leaving the comma in 

place and inserting the conjunction “so” after it.  A third option is to use the semicolon, followed 

by a conjunctive adverb (see B(5), above) and a comma.  Example: The bus didn’t come; 

therefore, we had to walk to school.” 

2.   By plac ing a com m a betwe en two claus es when t he second ver b has the sam e subjec t as the 

pr evious ver b . Example: “Counsel for the plaintiff brought proposed jury instructions to court, 

and submitted them for the judge’s consideration.” Correct this flaw by removing the comma. 

C. Semicolons 

The semicolon is a hybrid of a comma and a period. It signals a stronger stop than a comma, 

but not as strong a stop as a period.53  Put another way, the semicolon signals that more will be 

said about what just has been said, whereas the period tells the reader that what follows will be a 

step forward.
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2. T o set off two ind ependen t claus es conn ected b y conj unctiv e adver bs .  
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4. T o intr oduce a quotat ion longer than on e  s enten ce   

But use a comma to introduce one-sentence quotations. 

 (D)(1) Colons Misused 
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set of facts.”  Use a single dash 
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2. T o join a num ber and a noun together as a single mo difier   

Example: “The twenty-year-old defendant feared being convicted and sent to prison.” 

3. With the pr e fix es ex -, self -, quas i -, and a ll - 

Example: “Dan’s solo law practice was all-consuming, but he reveled in self-employment 

and did not miss his ex-partners.”  

4. With com pound num ber s fr om twenty -one to nine ty -nine, ev en when par t of a lar ger num ber  

Example: one hundred thirty-eight 

5. Betwe en all elem en ts of a fract ion  

Examples: “Attorney Jones received a one-third contingent fee.” “Mary received a one-

twenty-sixth share.” 

G(1) Hyphens Misused 

The following misuses of hyphens are common: 

1. When fir s t ter m is adver b end ing in -ly  

Example: The correct form is: “The case was poorly argued.” 

2.   With the pr e fix es anti, co, d e, int er, multi, non, p ar a, pro, re, sem i, or super unles s the second  

elem ent is capita liz ed or the h yphen is need ed to avo id confus ion [Write: antitrust, paralegal, 

codefendant, semicolon, etc.]  

3.  Whemh
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quotation marks as they appeared in the original. Surround your quotation with double quotation 

marks (“) but use single quotation marks (‘) to indicate internal quotations.  But don’t place 

quotation marks at the beginning or end of the passage because the indenting itself shows that the 

passage is a quotation.  Therefore, quotation marks in these locations would be redundant.57 

Periods and commas go inside quotation marks. Colons and semicolons go outside quotation 

marks. Question marks go inside if they are part of the quoted material, but outside if they are 

not. Examples: (1) Attorney Baker asked, “Did I really say that?” (2) Did Attorney Johnson 

really attribute her client’s suicide to “poor sales projections”? 

I. Exclamation Points (Marks) 

      Lawyers love rules, and the rule here is easy to remember. Generally, don’t use exclamation 

points in formal legal writing because they tend to be strident instead of persuasive. 

J. Brackets 

 Brackets have two uses. One use is editorial clarification. Lawyers often use brackets for 

this purpose. The following example illustrates. “The deed stated that ‘[t]he Grantor reserves a 

life estate in all of the property conveyed herein [emphasis added].’” The first set of brackets 

indicates that you have substituted a lower case “t” for the upper case “T” in the original to 

integrate the quotation into your sentence. The second set of brackets indicates that you have 

added the emphasis on the word “Grantor.” Note that the per iod sits outs id e the se cond set of 

br ackets . 

 The second use for brackets is to enclose words that you insert in a quotation to integrate 

it into one of your sentences. Note the following example. Original quote: “We must never forget 













 36 

Exercises  

I. Style 

     Using the principles discussed above, rewrite each of the following sentences. 

1. The memorandum that was produced by counsel for the defendant went to the heart of the  

defense asserted, which was the lack of the specific intent to kill the deceased. 

2. In point of fact 350 grams of J-12 plastic explosive, seven detonating devices, and one 50-

foot roll of insulated copper wire were discovered by the federal security inspectors at the 
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8. 
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1 Se e, e.g. , Tom Goldstein and Jethro K. Lieberman, The Lawyer’s Guide to Writing Well 13-
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